

CHAPTER 16                  Formation of the Sales Contract: ADVANCE \r167        Contracts for Leasing Goods


CHAPTER REVIEW
Introduction: The Uniform Commercial Code (UCC) has been adopted in whole or in all part in all states.  It has been adopted in order to modernize the law relating to a variety of commercial transactions, including sales, leasing of goods, banking, negotiable instruments (such as checks and negotiable promissory notes), secured transactions, and documents of title.
The scope of article 2: UCC Article 2 governs sale of goods.  

A sale is a transaction in which a seller passes title (ownership) to a buyer for a price.  The price may be any type of consideration, including payment of money or exchange of goods or services.  Goods are movable personal property, but do not include most forms of intangible property, such as money, investment securities (stocks and bonds), promissory notes, accounts receivable, and trademarks.  State statutes oftentimes exempt certain transaction (e.g., sale of blood) from sales coverage for reasons of public policy.  Article 2 governs sales between merchants (e.g., persons who deal in the type of goods being sold) and nonmerchants, and it governs sales of new and used goods.  All parties are required to act in good faith and to cooperate with each other.  Merchants must also act in a commercially reasonable manner.

Forming the sales contract: Sales contracts are basically formed in the same manner as other contracts except: 1) less formalities are required for sales contracts and 2) some special rules apply, especially if merchants are involved.  For example, an acceptance may vary from the exact terms of the offer and yet still form a contract.  Also, the courts may uphold a contract even if not all terms have been set forth as long as 1) the parties intended to contract and 2) there is a way to determine the essential terms.

A seller may accept a purchase offer that requests prompt shipment by 1) promptly shipping the goods,    2) promptly shipping nonconforming goods, or 3) notifying the buyer that goods will be shipped.


ADVANCE \l0Standard Form Contracts: UCC § 2-207 states that an acceptance may form a contract even if its terms are not exactly the same as the offer.  In this case, these general rules apply in most situations:  1) an acceptance cannot add or change terms if nonmerchants are involved; and 2) if both parties are merchants, then the acceptance can add minor, standard (not important) terms if the buyer has not or does not object and the offer is not expressly stated to be limited to its terms.

ADVANCE \l0
Firm Offers: A firm offer is 1) an offer to buy or sell goods 2) made by a merchant 3) in a signed writing 4) which promises that the offer will not be revoked.  A firm offer cannot be revoked for the time stated (not to exceed 3 months) and, if no time is stated, it cannot be revoked for a reasonable time.  A firm offer is binding even if the offeree does not give consideration to keep the offer open.

ADVANCE \l0
Statute of Frauds: A contract for the sale of goods for $500 or more must be evidenced by a writing to be enforceable.  The writing must: 1) be signed by the party who is using the Statute of Frauds as a defense; 2) indicate that a contract has been made; and 3) state the quantity of goods involved. If both parties are merchants and one merchant sends the other merchant a sufficient writing confirming the contract, then the confirmation is binding on the merchant receiving it if the merchant does not object to it in writing within 10 days from its receipt.

UCC § 2-201(3) provides that a writing is not required if the goods must be specially made and cannot be resold to another buyer and the seller has substantially started making the goods.  Also, a sales contract is enforceable to the extent: 1) the defendant admits in legal proceedings that a contract existed, 2) the goods have been delivered and accepted, or 3) the price has been paid and accepted.

When interpreting a sales contract, terms are determined in the following order of preference:      1) express terms, 2) course of performance (repeated performances under the present contract),          3) course of dealing (repeated performances under past contracts between the same parties), and         4) usage of trade (trade customs).

The parol evidence rule prohibits contradicting the terms a final, complete written sales contract (i.e., totally integrated contract) by using evidence of prior oral statements or writings.  But any contract can be explained or supplemented by additional evidence, such as parol evidence.
Special rules under article 2: A contract is unconscionable if it is grossly unfair to one party.  A court that finds a contract unconscionable may refuse to enforce the contract, refuse to enforce any unconscionable clauses, or limit the application of any unconscionable clause to avoid any unfair result.


ADVANCE \l0Open Terms:  If the parties do not state a term in a sales contract, then the court may supply the missing term by referring to certain "gap-filling" provisions of the UCC that supply most missing terms.  See UCC §§  2-305 to 2-309.

ADVANCE \l0Options: Article 2 leaves some decisions, such as product mix and shipping arrangements, to the option of the buyer or seller.

ADVANCE \l0Cooperation: Failure to cooperate or interference with a party’s performance can be treated as a breach of contract or excuse for delayed performance. 
The scope of article 2a: UCC Article 2A governs contracts for the lease of goods in nearly all states. Article 2A applies to "any transaction, regardless of form, that creates a lease."

Contracts for leasing goods: Many of the provisions of Article 2A are the same or similar to those stated in Article 2 relating to the sale of goods.  Leases are generally classified as consumer leases or finance leases.  It also recognizes an “installment lease” contract.  A lease of goods for $1,000 or more must be evidenced by a writing to be enforceable.

Contracts for the Sale of Goods in an International Setting 

Roughly 60 countries have ratified the United Nations Convention on Contracts for the International Sale of Goods, the CISG, which is the controlling law for international sale-of-goods contracts when: 1) the contract is between firms from different countries that have ratified the CISG; or 2) the contract designates that it is governed by the law of a particular country that has ratified the CISG.

Scope of the CISG

While the CISG and UCC Article 2 are similar in numerous ways, important differences include: 1) the CISG generally does not apply to the sale of goods intended for personal or household use; 2) validity-of-the-contract issues, such as the requirement of consideration, are to be determined by applicable national law (not the CISG); 3) the CISG states that an acceptance is effective when it reaches the offeror; and      4) the CISG specifically states that oral contracts for the sale of goods are enforceable. 

The following study hints may be helpful when resolving the NRW case studies.

	NRW

16.1
	· Review the scope of both UCC Article 2.

· Do not overlook the fact that two or more areas of law may be crucial to NRW’s business.

	NRW

16.2
	· Explore the advantages that NRW may gain in using a standard form contract.

· Consider UCC § 2-207 and the textbook materials dealing with the battle of the forms.

	NRW

16.3
	· Review the material on cooperation of parties.  Remember that sometimes the best business decision is not to fully assert one’s legal rights.


REVIEW OF KEY TERMS AND CONCEPTS
MATCHING EXERCISE
Select the term or concept that best matches a definition or statement set forth below.  Each term or concept is the best match for only one definition or statement.


Terms and Concepts
a.
Accommodation


b.
Chose in action

c.
Confirmation

d.
Course of dealing

e.
Course of performance



f.
Firm offer

g.
Investment security

h.
Merchant

i.
Open terms

j.
Output contract



k.
Parol evidence rule

l.
Requirements contract

m.
Seasonably

n.
Unconscionable

o.
Usage of trade


Definitions and Statements
____  1.
Repeated performances under a sales contract.

____  2.
Merchant’s irrevocable offer to buy or sell goods.

____  3.
Contract that requires a seller to provide all of the goods that a buyer needs.

____  4.
Goods that are supplied for the convenience of a buyer.

____  5.
Rule that prohibits using prior oral or written statements to contradict the terms of a final, complete written contract.

____  6.
Occurring in a timely manner.

____  7.
Recognized and accepted practices in an industry.

____  8.
One who regularly deals in a particular type of goods.

____  9.
Intangible personal right, such as a claim for money under a contract.

____  10.
Grossly unfair.

____  11.
Written memorandum of an agreement.

____  12.
Terms that are omitted from a contract.

____  13.
Contract that requires a buyer to purchase all goods that a seller produces.

____  14.
Repeated performances by the parties under prior contracts.

____  15.
Investment that one expects to produce a profit primarily through the efforts of others.


COMPLETION EXERCISE
Fill in the blanks with the words that most accurately complete each statement.  

1.
Parties to a sales contract are required to act in _______________ _______________.

2.
 When a firm offer does not state a specific time for which an offer will be kept open, then the offer is irrevocable for a  _______________  _______________.

3.
The shipping of nonconforming goods to a buyer is not an acceptance of the buyer’s purchase offer if the goods are sent as an _______________.

4.
An understanding in the lumber industry that a “2-by-4" piece of wood is not actually 2 inches by 4 inches is an example of a _______________ ____  _______________.

5.
The _______________ ____ _______________ requires contracts for the sale of goods for $500 or more to be evidenced by a writing to be enforceable.


TRUE-FALSE EXERCISE
Write T if the statement is true, write F if the statement is false.

____
1.
Merchants are required to cooperate in the performance of a sales contract.

____
2.
The UCC permits a person to accept an offer by performance.

____
3.
A sales agreement cannot be a legally binding contract if important terms are not stated in the parties’ agreement.

____
4.
The shipment of nonconforming goods as an accommodation is a breach of contract.

____
5.
The UCC states that a contract between merchants always includes any new terms that are stated  in the acceptance.

____
6.
As a general rule, parties may, by their conduct, create an enforceable sales contract.

____
7.
A firm offer may be oral or written.

____
8.
Under Article 2, only a formal written contract will satisfy the Statute of Frauds. 

____
9.
If a contract includes an unconscionable term, then a court may choose to void the unfair clause and enforce the remainder of the contract.

____
10.
If a sales contract does not specify the place of delivery, then Article 2 states that delivery shall be made at the buyer’s place of business.



MULTIPLE CHOICE QUESTIONS
____
1.
Jen offered to buy a truckload of Alberta peaches from Tom, requesting prompt shipment.




Under the UCC, Tom can accept by:

a.

Promptly shipping the truckload of Alberta peaches to Jen.

b.

Notifying Jen that he will ship the Alberta peaches promptly.

c.

Promptly shipping a truckload of Hale Haven peaches to Jen.

d.

All of the above.

____ 2.
When a sales contract is made between two merchants, a new term that is stated in the acceptance will not be part of the contract:

a.

If the new term is objected to by the offeror within a reasonable time.

b.

If the new term may require the offeror to do or pay anything.

c.

If the new term would materially alter the contract.

d.

a and c.

____ 3.
Rick orally offered to sell his personal auto to Basil for $10,000 and Basil accepted.  Later, Basil recanted, stating that he refused to perform the contract.  In which situation would this oral contract be enforceable?

a.

Rick had delivered the auto to Basil who had accepted it.

b.

When Rick sued Basil to enforce the contract, Basil admitted at trial that the parties made this contract, but defended that the contract was oral.

c.

In a signed writing, Rick stated that he sold the auto to Basil.  Basil did not sign the writing.

d.

a and b.

____ 4.
LaDonna agreed to purchase a case of CDs from Roger.  The parties did not state the price.  Under these facts:

a.

There is a contract and the price to be paid is whatever price LaDonna wants to pay.

b.

There is a contract and the price to be paid is whatever price Roger demands.

c.

There is a contract and the price to be paid is a reasonable price at time of delivery.

d.

There is no contract because the agreement does not state the price for the goods.

SHORT ANSWER QUESTIONS
Answer the following questions, briefly explaining the reason for your answer.

1.  Jamal offered to sell his used personal computer for $400 to his friend, Betty.  Betty replied, “Let me think about it until Tuesday.”  Before Betty accepted, Jamal called her and stated that he revoked his offer. What law governs this transaction?  Was Jamal legally entitled to revoke his offer?



2.  Centrex offered to sell a harvester to Carl for $50,000.  The Centrex president made this offer in a signed writing.  The offer stated that it would be held open for two days.  Carl did not pay anything for Centrex’s promise to keep its offer open.  The next day, the Centrex president called Carl, stating that Centrex could not honor its offer and it was revoked.  Was Centrex legally entitled to revoke its offer?



3.  Geneva orally contracted to buy her bridal gown from Michelle's Bridal Shoppe for $2,000.  The dress was custom designed for Geneva and made from special-order fabric.  After the dress was partially done, Geneva called off the wedding and called Michelle’s stating: “I don’t need him, and I don’t want the dress.”  Michelle’s cannot resell the dress.  Is the oral contract legally enforceable?


4.  Shawna’s Supply House orally agreed to sell Kim’s Hair Salon 10 cases of shampoo for $500 per case. Shawna sent a signed, written letter to Kim, confirming the sale.  Two weeks after receiving the letter, Kim wrote back, stating that she did not want the shampoo.  Is the oral contract legally enforceable?


CASE PROBLEMS
Answer the following case problems, explaining your answers.

1.  
In a signed writing, Perrone’s Farms agreed to supply all of the tomatoes that the Town Market needed for its two-week Harvest Festival sale.  The agreement failed to state the time or place for delivery.       


(a)   Did the parties’ form a valid contract?

(b)  What type of agreement did the parties enter into?

(c)  Determine the terms of the agreement, including price, quantity, and time and place of delivery.





2.  
John, a consumer, sent a purchase order for new skis to Sport Manufacturers.  The order was silent regarding how disputes between the parties would be settled.  Sport sent back a definite, unconditional acceptance that contained a new term not addressed in John’s order.  The new term stated that any disputes regarding the skis must be submitted to arbitration.  John received the acceptance, but he never agreed or objected to the new term.

(a)  Did Sport's acceptance form a sales contract between John and Sport?

(b)  If a sales contract was formed, was the new term in the acceptance part of the contract?

(c)  What would the outcome have been if John had agreed to the new term?





STUDY HINTS FOR NRW CASE STUDIES





	APPLICATION OF CONCEPTS
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